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I ne retarronshtp between sellers and the buy-
I  ers has s,nce ages remained t ickl ish and even
I lense, at  t imes. In a str ict  commercial  sense.

this relat ionship is s igni f ied by the movement or de_
livery of some goods or services from the seller to
the buyer in consideration for a predetermined ex_
change from the buyer to the seller. This relation_
ship remained amicable by and large, during the era
of small markets in terms of area as well as volume.
However the advent of mass production techniques
during the industrial revolution resujted in a vertical
and horizontal expansion of markets and spurt in de-
mand. This persistent r ise in demand and the resuj f
ant splurge swayed the equilibnum of markel forces
in favour of  sel lers,  giv jng r ise to
ol igopol ist ic markets,  more oom-
monly referred to as,,sel lers mar-
kets.  Markets and marketers be_
came organized wh jle the consum_
ers remained scattered and divided,
thus leaving very l i r t le bargaining
f,ce/er rn the hands of an average
co!:surl^e:. Off late. the apparen y
simple iransaction has beac'-e the
source  o f  r rany  cc - i  a : - : s .
controversies and co-p;icai ons.

In addition to economrc torces. the political and leoal
systems of the past also. despite their theories of
weltare state, could not escape the capitalist hege_
mony and succumbed to the notions of ,laissez faiie,.
thus promising much but offering very little towards
consumer protection. This promoted dubious max_
ims like "caveat emptof which subdued the basic
rssues touching consumer proteclon.

A long and arduous struggle followed with consumer

consumer organrzations against unfair practices of
setters compelled governmenls to give some seri-
ous thought to the issues of consumers and the rec-
ognition of fundamental consumer rights. The legal
thinking and judic ial  at t i tudes also yielded to the
higher claims of consumer interests, against the ab_
solute freedom of contract.

In India, it was as late as 1980s that anything con-
crete towards consumer protecljon materialised, with
lhe enactment of Consumer protection Act. 19g6.
which affords speedy and cost effective remedy to
consumers in cases of deficiency in service. The
MRTP Act and the Standards of Weights and Meas_
ures Act also reflect the concern of the leqislatures

towards consumer protection.

The lack of movement of tangible
goods in service industries makes
them more prone to disputes. lt is
also difficult to determine objectively
the quality of services, which leads
to a higher degree of dissonance.
This is more so in case of insurance
srnce the sacrif ice is real and im_
mediate while the benefits are dis_
tant and contingent. This coupled
with the flaws in concept marketing
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renders insurance an area hiohiv
vulnerable to disputes, which is evident in tnelact
that in a larg_e number of complaints dealt with by the
Consumer Forums, insurance companies figure as
respondents, even in this era of natjonalised sector.

The Malhotra Committee set up to recommend in-
surance sector reforms, while recommending priva_
tisation of insurance sector, also acknowledged the
need to protect consumers' interests and recom_
mended setting up of the institution of ombudsman,
with a view to reduce litigation. The aftermath of all
most five years since the submrssion of its report _
which il not shelved has surely gathered some dust_

movemen t  ga in  i ng
momentum, the world
over. Stiff and organ-
ized resistance from

Vilig Mqrr Act an[
lile Standards of
Weigftts anf Meas-
ures Act a[so ref[ect'
tfie concem of tfte hg-
tlatur*, totarL con-
sumer protectbn
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hasn't seen much of a change in circumstances,
which led to the recommendations'

The recent notilication ol the Draft of Redressal of
Public Grievances Rules, 1998 was one of the few
concrete steps taken in the direction oJ implement-
ing these recommendations and more importantly'
creating a framework capable of tackling the haz-
ards ofiberalised insurance sector. ltwould be worth-
while to examine and analyse these Rules in the
backdrop of the foregoing'

The Rules
The Draft Rules which have been notified in pursu-
ance of powers conferred upon the Central Govern-
ment by Section 1 14(1) of The Insurance Act' pur-
port to Let up an institution of ombudsman for both
iife and general insurance sectors. The objects of
these Rules are to "resolve all complaints relating to
settlement oJ claims on the part of insurance compa-
nies in a cost-effective, efficient and impartial man-
ner." The government has reserved its right to ex-
empt any insurance company Jrom these Rules, upon
being sitisfied that its in-house grievance redressal
machinery fulfils the requirements of these Rules'

The ombudsman, who shall be a pers'on possessing

iudicial experience, shall be appointed by the Gov-
Lrning Body of the Insurance Council, from the panel
propo=sed by a committee appornted by the Govern-
ing Body. Fie shall be appointed for a term of three
u"its 

"nO 
shall receive emoluments equivalent 10

in"t of 
" 

High corrt judge. The Governing Body shall
also decid6 tenitorial .iurisdiction and staff strength
of the office of ombudsman.

Dersons, The Rules also provide for bilateral refer-

ence of disputes through mutual agreement between
the insurer and the insured, in which case the om-

budsman shall act as a counsellor or mediator' The

ombudsman will then make his recommendations on

the sub.iect matter, which if acceptable to the insured,

shall be satisfied bY the insurer.

In case of complaints, the ombudsman shall pass an

award within three months of liling of complaint' Here

also the insurer shall satisfy the award only upon its

acceptance by the insured. Thus the recommenda-
tions as well as awards, have been made binding on

the insurers, but subject to their acceptance by the

complainant.

ln addition to the above referred complaints, the om-

,budsman is empowered to receive and consider:-

* any total or partial repudiation of claims by the

insurer.
* any dispute in regard to premium paid or pay-

able in terms of the Policy'
* any dispute onthe legal construction of the poli-

cies in so far as such disputes relate to claims'

* delay in settlement oJ claims'

* non-issuance of any insurance document to cus-

tomers after receipt of Premium'

However the ombudsman will not be empowered to

award any compensation in excess of the actual

amount of losses suffered by the complainant by an

insured peril, subject to a limit of Rs 20 lakhs This

also covers ex-gratia payments, which the ombuds-

man may award.

Any person having a grievance against an Insurer

may complain in writing to the ombudsman, within

whose.jurisdiction the concerned oifice of the insurer

is situated, stating out facts of the dispute and evi-

dence, if any. Before making a complaint the insured

is required to represent his case to the insurer con-

cerned and only upon the rejection of his represen-

tation or the failure to reply to the representation
within one month, shall a complaint lie with the om-

budsman. Moreover no complaint which is madeP

after one yeal of the cause of action or which is the

pending subject matter before any Court or Con-

sumer Forum, shall be maintainable'

Apart from the unilateral complaints of the insured

An Advisory Committee comprising of not more tnan

five personi notified by the Government shall assist

the in.utunc" Regulatory Authority (lRA) in review-

ino the Derlormance of ombudsman from time to time'

fie InA in consultation with Governing Body shall

come out with proposals to improve the functioning

of ombudsman. The ombudsman on his part, shall

furnish an annual report in which he will review the

quality of services provided by the insurers and rec-

ommend steps for improvement thereoi.

The lnsurance Council also shall suggest measures
to the ombudsman with a view to enhance utility of

his annual report and further the objects of these
HUtes.



Anolysis
A perusal of the Rules easily reveals a slriking ambi-
guity on the role of ombudsman. lt is not sufficienlly
clear whether the intention is lo create an executive
authorjly or a quasi-judicial authority; whether the role
of ombudsman is that of a conciliator, arbitrator or
an adjudicator. While the provisions on appointment
lRule 61. remunerat ion lRule 7l  and staf f  [Rule 11]
indicate the intention to create a quasi-judicial au-
thority, the essential powers required by such au-
thority are very much lacking and the expressions
like "the ombudsman may receive and consider...,,
lRule 12(1)] ,  " the ombudsman shal l  act  as a coun-
sel lor and medialor. . . "  [Rule 12(2)] ,  the ombudsman
shal l  make his recommendat ion.. ."  [Rule 15(1)]  indi-
cate that the ombudsman shall merely act as a con-
ciliator (and not even an arbitrator) with executive
powers; something in line with Conciliation Officer
under the Industrial Disputes Act. The recommen-
dations or even the awards are nowhere made bind-
ing in express terms, thus leaving serious doubts
about the authoritative value of the institution.

To aggravate this anomaly, Rules l5(2), 16(5) and
17 provide an option to the complainant to accept or
reject the recommendation/award, both in case of
joint reference by mutual agreement as well as in
case of unilateral complaints, while no such option is
available to the insurers. This squarelv violates the
basic principles of natural justice, as ii is a well es-
tablished fiction of law that when a dispute is jointly' 
referred to a third-party, the decisjon of that third-
party has to be binding, either on all the parties to
the reference or on none. Agaln it is pertinent to note
lhat the word used in Rule 1 5(2) is "recommendation"

'and not "award" which rf construed in the literal sense.
cannot bind any of the parties.

As against this, Rule 16 which deals with the out-
come of unilateral complaints, contains the word
"awards" (and not recommendation) which again, if
construed literally, would bind all parties to the ex-
clusion of none. However here also the comolainant
has been allowed to exercise his sweet will to ac-
cept or reject the award, thus following the lines of
Rule 15(2). Thus despite the fact ihat the words
"recommendation" and "award" differ ltterally and are
used to prescribe the outcome of two different situa-
tions, their enforceability is left to the sole discretion
of one party viz. the complainanr.

Moreover, where a decision of an authoritv consti-

tuted by law is made binding on any of the parties,
legal fiction requires the incorporation of an express
right to appeal for the party clatming to be aggrieved
by the decision, in the law itself. In its absence the
insurers, on whom the recommendations as well as
the awards are ostensibly binding, will have no legal
remedy against the same, since the courts have con-
sistently maintajned that unless the law otheMise
provides, no inherent right 10 appeal can be pre-
sumed. The insurers will also be unable to invoke
the residuary appeillate remedy under Article 136 of
the Constitution, since appeals under this Article are
maintainable only against the awards, judgements,
orders etc. passed by a Court or Tribunal. The insti-
tution of ombudsman as envisaged by these Rules
falls nowhere near the definition of a court or tribu-
nal .

Everything said and done, the Rules also do not pro-
vide for the consequences of non-compl iance of
awards or recommendations of the ombudsman. on
the part of the insurers.

In the wake of above anomalies it would not be diffi-
cult to visualise a probable situation in the event of
these Rules being notified as they are, in a liberal-
ised insurance sector having more (if not many) in-
surers in the field than they are at present, with a
substantially expanded consumer base, where none
of the insurers in the event of disputes would be forth-
coming to jointly refer disputes to the ombudsman,
thus resultjng in a plethora of complaints, whtch in
absence of adequate powers to the ombudsman to
summon parties as well as documents, are more
likely to be received frivolously or at least casualjy,
ending up in a huge pile of pending complaints. The
fate of whatever little disposal that might ensure, will
also remain chequered since the Rules are totally
silent on the consequences of non-compliance of
awards by unscrupulous insurers. lt is worthwhile to
note that even the nationalised insurance sector, has
witnessed a few instances of contempt of summons
and even the awards of Consumer Forums. desoite
their judicial character being known to one and all in
the industry, inviting heavy strictures from the judici-
arv.

The Rules, if challenged on grounds of illegal depri_
vation of the right to appeal and the discrimination
as regards the binding effect of awards, bear a slen_
der chance of succeeding a judicial review. Thus an
institution designed to attain noble ends might itself
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end up in a cloud of controversy, thus rendering the
entire exercise of creating it, Jutile.

Apart from the major flaws etucidated above, the
Rules also sufler f rom certain minor inconsistencies
that need to be attended. The provison to Rule 2
emoowers the Central Government to exempt an in-
surance company having a satisfactory in-house
grievance redressal machinery. This appears incon-
sistent with the objects of the Rules cited in Rule 3'
which are to resolve the complaints in a cost-effec-
tive. efficient and impartial manner. lt is difficult to
presuppose the same degree of impartiality on the
part of an in-house machinery comprising of the em-
ployees of the same company, which can be ex-
pected lrom an independent ombudsman not related
to any insurer. Such subjective powers to the execu-
tive, tend to prejudice the very sentiment underlying
lhe consumer welfare legislation and should be
dropped.

Last but not the least, the frequent reference to one
or the other authority or committee and their reports
and recommendations revolving around the ombuds-
man, hardly escape attention. lf anything, this only
indicates the multitude and altitude of the cluster cul-
ture to which our entire system has been subjected
over the years which has made it rigid to the extent
of obstinacy. Multiplicity of controls and procedures,
despite the noble intentions behind them, have never
yielded anything better than multiplicity of paper,
pains and problems.

Suggestions
Keeping in view the need to remove the above in-

consistencies, as well as to ensure a system which
commands conlidence of all parties concerned, the

following modifications to the Fules are suggested'

1. The subjective powers to the executive to ex-
emot should be removed to make the Rules ap-
plicable to all insurers without exception.

2. The objects should be extended to "other serv-
ices required to be provided by the insurers", in

addition to "settlement of claims."

3. The various authorities referred to in the Rules
should be done away with The IRA and not the

lnsurance Council, should have exclusive pow-

ers relating to the appointment, remuneratlon'

removal, statf and review of the office of om-
budsman. This will ensure efficient funclioning
and better accountability oi the institution. To
attain the above in a more effect've manner, as
well as to avoid legal complications, IRA should
first be made a statutory authority. The IRA Act
should itself incorporate these Rules.

The role of the ombudsman should be clearly
defined. He may act as an arbitrator (ambigu-

ous expressions like counsellor and mediator
should be removed) if called upon to do so by
parties to the dispute. The arbitralion award (and

not recommendation) should be made btnding
on all parties to the reference. No appeals against
such awards should be allowed except on the
grounds of malaiide/arbitrary exercise of pow-
ers. The application of Arbitration Act should be
excluded.

Alternatively a system of private arbltrators may
be promoted to ensure speedy settlement of dis-
putes. The IRA may prepare a panel of private
arbitrators. Appeals against awards ol private ar-
bitrators may be preferred to the ombudsman.

ln case of unilateral complaints, the ombudsman
should act as an adjudicator. For this the om-
budsman should be declared a quasi-iudicial au-
thority by investing in him some of the trappings
of a Civil Court with regard to:-

6 .

X summoning Persons;
t< examining them on oath;
* discovery and production of documents;

7. The ombudsman should be declared a deemed
Public Servant within the meaning of IPC

8. The ombudsman may also be empowered to
award compensation in excess of actual indem-
nity. towards pain, suffering. harassmenl etc'
albeit within prescribed limits (say a percentage
on the actual amount of indemnity).

L Any party to the dispule may appeal to the High
Court against ombudsman's award.

10. The Rule empowering the ombudsman to grant
ex-gratia payment should be dropped, since it is
an issue to be decided at the sole discretion of



the insurer not being a contractual obligatjon.

11. A standard policy condition stipulating the refer-
ence of a djspute on the quantum of indemnity
to an arbitrator, appears in almost all the poli-
cies in vogue today. By invoking this condition
insurers may challenge unilateral complaints on
this issue. To avoid this, either the IRA should
direct insurers to insert an exception to this stand-
ard policy condition, allowing a reference to ojT|-
oudsman even on amount of claim settled or the
Rules should contain an express provision over-
riding such policy conditions.

'12. lt should be compulsory for all insurers to consti-
tute an in-house grievance redressal machinery
under a Chief Grievance Officer, who should be
made directly answerable to lRA.

1 3. A mention of the name and address of the Chief
Grievance Officer as well as the ombudsman
having jurisdiction over the policy issuing office,
on all policy documents, should be made com-
pulsory.

Conclusion
Going by the dictionary meaning of the term ombuds-
man, he is a person who merely investigales com-
plaints against governmenl departments or large or-
ganizations, thus confining his role to that of an in-
qurry officer. lt is perhaps in this context that the Rules

are silent on the enforceability of awards of ombuds-
man. But at the same time the manner in which one
way enforceability of awards is perceived, amounts
to sheer travesty of natural justice. A grievance
redressal system which aflords discriminating rights
to the parties involved, in addition to leaving many
Ioose ends, might also fetch very lit e credence
amongst the insurers as well as consumers and may
even be rendered redundant in the long run. After all
results matter and not intentions.

At a time when our past experience is not encour-
aging enough to consolidate or even sustain our faith
and confidence in the systems and concepts pur-
sued so far, thus enticing radical changes in our phi-
losophy and ideology, it is high-time we learnt our
lessons by ensuring that a liberalised and deregulated
market, also serves consumers' interests. Thus while
granting operational freedom to the market players,
it is also essential to attain a perfect eouilibrium
amongst the diverse pulls and pressures, especially
for the meek masses, who have hitherto been reeled
by the market dynamics.

This in our case can only be achieved through a
machinery, by whatever name called, which is equi-
table enough to be unassailable and powerful enough
to be etfective, both in theory as well as practice.
This is the least we should have learnt lrom our trvst
with destiny so far. F

GIC ready to sell 10.95olo ITC stal<e to Bat
General Insurance Corporation is ready to part with its 10.95 per cent stake in tobacco maior ITC in favour
of parent comPany BAT Industries of UK, notwithstanding the dilty-dallying attitude of the Centre on the
issue. GIC chairman Devdutt Senguptasaid, "We view our investment in licL pure investment and will not
mind selling the shares to BAT at an appropriate price." The willingness of the corporation to sell its ITC
stake assumes significance in view of the reported reluctance of the Government to grant a permission to
Unit Trust of the India to offload its holding in ITC to BAT

The UTI-BAT dealcould not corne through because thethen advisorto the finance minister, Mohan Guruswamy.
put a spoke in the wheel by advocating that the price being paid by the foreign collaborator was i"";p-p;i-
1te' 

Subsequently, the deal was put ofi With Guruswamy out of oifice, the willingness of GIC to sell its stake
in the ITC will find some takes in BATwhich had been wanting to increase its stake in the Indian company.
GIC has the second-largest institutional shareholding in the ITC after UTl, which holds | 5.90 per cent.
Apart from UTI and GIC the third-largest institutional shareholder in the company is Life Insurance Corpo-
ration (Llc) with 8.47 per cent equity. BAT holds 37. l4 per cent stake in the tobacco major and for tong tras
been wanting to increase its stake to more than 5 | per cent. Although the issue of Indian Insurance Compa-
nies holdings take in the tobacco firms has been questioned on ethical grounds sengupta r"", no h"r, inmaking such investments. According to the GIC chairman," we had been buying ITC sf,ares to secure decent
returns on investments" And, he added, "We will not mind to sell the lrc stak- at right price." when asked,what would be the appropriate price, he said," we will have to work that out.,,


